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Transferring Legacy Liabilities 
– New Methodologies and          
    Techniques

By Bina T. Dagar
Speakers: Evan D. Bennett, Director, Reinsurance 
Consulting, Blackman Kallick LLP, Brian Fannin, Senior 
Vice President,  Swiss Reinsurance America Corp.,  
W. Michael Flaharty, Managing Director, FTI Consulting.

At the Runoff Symposium hosted by Dewey 
LeBoeuf, an impressive panel of experts dis-
cussed four areas of retroactive reinsurance:

1. What is retroactive reinsurance?
2. What are the statutory accounting considerations of 
retroactive reinsurance?
3. What other options are there to address legacy?
4. When should one think about legacy?

Following is a brief summary of the salient points dis-
cussed by the panelists.
•	 Retroactive	reinsurance	protects	an	entity	from	finan-

cial loss from claims which have already occurred but 
which have not yet been resolved.  This typically cov-
ers for loss reserves on multiple historical accident or 
underwriting years.  There is latitude in structuring the 
cover with a horizontal or vertical split of risks.

•	 In	its	earliest	incarnation,	retroactive	reinsurance	was	
used to discount loss reserves.  No underwriting risk 

transfer was present, and losses were known with vir-
tual certainty.  This benefited the transferring party 
that released its “trapped” reserves and bolstered its 
policyholder’s surplus.  The NAIC responded with the 
introduction of a new accounting treatment (SSAP 62), 
whereby the reinsurer must assume significant insur-
ance risk and must understand that a significant loss 
may be realized from the transaction in order for it to 
qualify as an insurance contract.  

•	 Other	options	available	are	as	follows:	
 a. Adverse Development Cover, which indemnifies loss 

reserves above a certain threshold; cover may attach 
below the company’s carried reserves.  

 b. Novation, whereby the company may effect a full 
release of liability without having to conduct retroac-
tive accounting.  

 c. Portfolio Transfer is Part VII mechanism in the U.K.  
Its analogous option in the U.S. is SSAP 62R.  Effective 
January 1, 2010, the NAIC permits companies to book 
certain retroactive transactions using the same rules 
that apply for prospective accounting.  

 d. Entity Purchase, which allows a full release of liabil-
ity and the assumption of all administrative function by 
the acquiring party.

•	 Legacy	matters	when	a	company	is	seeking	a	strategic 
reorientation such as the desire to exit a business line 
or market; to suspend operation through either closure 
with legal finality or hibernation of an alternative risk 
retaining entity such as a captive; or to attain economic 
finality in an M&A context. 

An entity may consider legacy to achieve operational 
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Left: Dewey & LeBoeuf ’s Larry Schiffer and John S. Pruitt,  
Insurance Regulatory Department

Welcome and Opening 
Remarks by Larry Schiffer  
and John S. Pruitt
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Rhode Island’s Voluntary 
Restructuring of Solvent 
Insurers Law: An Insider’s View

By Frederick J. Pomerantz, Wilson Elser Moskowitz 
Edelman & Dicker LLP

On April 25, 2011, the Rhode Island Superior 
Court granted a motion by GTE REinsurnace 
Company Limited (“GTE RE”) to implement 

a commutation plan for an accelerated closing of the 
business of the still-solvent U.S. reinsurance company 
without a lengthy runoff or liquidation.   GTE RE is the 
first Rhode Island company to use the 2002 Voluntary 
Restructuring of Solvent Insurers law, codified as Rhode 
Island Chapter 27-14.5-1 et. seq. (the “Statute”).

In a joint presentation before the Runoff Symposium, 
Andrew Rothseid, principal of RunOff Re.Solve LLC, 

the commutation plan advisor for GTE RE and Gary S. 
Lee, a partner of Morrison & Foerster LLP, counsel for 
the Rhode Island Department of Business Regulation 
(“DBR”) in connection with the GTE RE runoff plan (the 
“Plan”), offered an insider’s view of how Rhode Island’s 
Voluntary Restructuring of Solvent Insurers law works.   
Mr. Rothseid and Mr. Lee discussed the background, 
purpose and benefits of the Statute, the steps that were 
involved in preparing the Plan for filing, the respec-
tive roles of the Superior Court and the DBR, the les-
sons learned from the Plan and developments in solvent 
scheme practice.  [See also, Andrew Rothseid’s article 
entitled The Rhode Island Solution, page 18]. 

The Rhode Island statute is unique in that no other state 
statute expressly and transparently permits solvent runoff.   
It closely models the Companies Act in effect in the United 
Kingdom and Bermuda, which permits closure through 
a “scheme of arrangement.”  Under U.K. and Bermuda 
law, a deal is agreed between an insurer and its creditors 
in which the insurer pays 100 percent of the net present 

efficiency through a reduction in administrative 
expenses, compliance costs and claims handling costs; 
a replacement of its internal retrocession agreement; a 
consolidation of its multiple operating entities; or a relief 
from collateral costs.   

Legacy allows an entity to manage capital by pro-
tecting it against adverse developments; by making risk 
capital available for growth or acquisitions; by manag-
ing rating agencies’ pressure especially when the outlook 
is negative; and by stabilizing earnings against volatility 
from reserves. 

The panel discussed captive runoff considerations.  
Everyone knows the popular domiciles of Bermuda 
and the Cayman Islands, however, more than half the 
states in the U.S. allow captive domiciles now.  In the 
past, captives were mostly used for basic needs to front 
specific lines of business.  Today, they have evolved into 
more developed and complex vehicles.  A variety of 
reasons exists for a company to exit the captive market.  
As with the non-captive business, an entity may wish 
to strategically reorient itself or to recover capital.  The 
entity may want to repatriate elsewhere, either offshore 
or in another state.  Or it may exit to gain finality.n

Left: Evan D. Bennett, Blackman Kallick LLP, W. Michael Flaharty, FTI Consulting, Brian Fannin, Swiss Reinsurance America Corp.

continued on page 38
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value of the agreed amount of the insured liabilities, 
and an orderly and equitable distribution follows.   In 
the United States, there are some exit strategies available 
under state law, including but not limited to reinsurance 
protection, loss portfolio transfers, assumption reinsur-
ance, voluntary surrender of certificates of authority, 
recapitalization and turnaround, sale of the company 
and accelerated runoff through accelerated commuta-
tions in New York and Rhode Island. 

The closest any other state (besides Rhode Island) has 
come to enacting procedures of this nature is New York 
Insurance Law section 1321 and New York Insurance 
Department Regulation 141 (11 N.Y.C.R.R. Part 128).  
However, the New York law and regulation require that 
an insurer commute liabilities with all parties on the 
same terms and that the insurer, prior to proposing a 
commutation plan, be deemed insolvent or impaired by 
the Insurance Department.

The speakers compared the salient features of the 
Statute and the Companies Act, particularly the Statute’s 
intent to ensure that creditors receive 100 percent of the 
net present value of the subject insurer’s actual and pro-
spective liabilities. 

As originally enacted, the Statute required the sub-
ject insurer to be domiciled in Rhode Island.  Thus, 
to avail itself of the Statute, GTE RE, originally incor-
porated in Bermuda, was required to redomesticate to 
Rhode Island.  As enacted, the Statute does not require 
prior notice of redomestication to the creditors of the 
subject insurer.  The Statute permits a newly organized 
insurer to redomesticate to Rhode Island for the express 

purpose of coming within the scope of its provisions.  
Subsequently adopted amendments permit a subject 
insurer to transfer a portion of its liabilities, including 
entire lines of commercial business, to a newly organized 
Rhode Island domestic insurer, which meets the state’s 
capital and surplus requirements, solely to enable the 
runoff to proceed. 

The speakers discussed the issues that arose during 
the proceedings before the Superior Court, including, 
among others, (1) the objections to the Plan and the 
challenge to the constitutionality of the Statute raised by 
a handful of related creditors, (2) timing issues and (3) 
the composite reserve methodology developed to allow 
cedents to receive the full value of their claims.  The 
specific challenges were brought under the Contracts 
Clause, Article I, section 10, Clause 1 of the United States 
Constitution, which states in relevant part that, “A State 
may not pass any…law impairing the obligation of con-
tracts.” The speakers’ presentation included a summary 
of the Superior Court’s analysis refuting the challenge.

Further, the speakers discussed the steps taken by the 
DBR to ensure the fairness of the Plan to all classes of 
creditors and whether its terms could adversely affect cer-
tain creditors.  This included the DBR (1) ensuring that 
its evaluation of the Plan was based on the best informa-
tion available, (2) considering all aspects of the Plan, (3) 
commissioning an independent actuarial review and (4) 
keeping the information flow regarding the proceedings 
confidential and the DBR’s deliberations privileged.

The speakers revealed that the objecting creditors 
have since filed an appeal to the Rhode Island Supreme 
Court and asked the Superior Court to stay its order as 
to such objecting creditors, if only to prevent mootness 
(depriving the matter of practical significance or render-
ing it purely academic).  However, a briefing schedule 
has not been set and it is difficult to predict when the 
Supreme Court will rule on the case or even whether a 
ruling will come this year.

In conclusion, although it is difficult to predict wheth-
er the Rhode Island’s Voluntary Restructuring of Solvent 
Insurers law will become a model for other states, the 
successful administration of the GTE RE runoff will 
allow other companies to consider solvent runoff as a 
safe and expeditious alternative that allows creditors to 
receive 100 percent of the net present value of the subject 
insurer’s actual and prospective liabilities.n
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The Medicare  
Secondary  Payer

By Roy A. Franco, FrancoSignor, LLC

Medicare Secondary Payer became law on 
December 5, 1980, but did not receive much 
attention until it was amended in 2007 by the 

Medicare & Medicaid Schip Extension.  This change has 
caused great debate and confusion making insurance car-
riers responsible to electronically report information about 
settlements, judgments and awards involving a Medicare 
beneficiary plaintiff.  Failure to comply with this new 
reporting law carries a stiff penalty.  If any of the 164 data 
fields for a single reportable event is not correctly filled, 
Medicare will reject the record and the insurance carrier 
can be held responsible to pay $1,000 for every day the 
claim is late.  As Medicare only allows access to report this 
data once per quarter, any claim that is not accepted by 
Medicare during the reporting period could incur $90,000 
in penalties before the next reporting window opens.

At least an insurance carrier can plan to mitigate that 
exposure.  A more serious problem is how to identify the 
Medicare beneficiary in the first place.  It would be easy if 
Medicare was only for people 65 or over, however it is not.  
About 15% of the Medicare population includes minors, 
disabled workers, kidney dialysis patients as well as those 
that have contracted Lou Gehrig’s disease.  The only way 
to find out is to ask every claimant and if uncertain about 
the answer to ask Medicare.  However, Medicare requires a 
Social Security Number to be asked, and that in and of itself 
presents a challenge for claims handlers, especially those 
that adjust liability claims.  Since there are no safe harbors 
for a good faith effort to identify a Medicare beneficiary, 

the insurance carrier that fails to report a claim because of 
not reasonably knowing that the claimant was a Medicare 
beneficiary is still responsible for the penalty.   Thus, great 
care has to be taken to develop a strategy to deal with those 
situations.

Medicare will use the information it collects from 
this new reporting responsibility for two purposes:  1) to 
improve its recovery claims; and 2) to coordinate future 
medical benefits.  In terms of the former, Medicare must 
be paid back what it is owed once the obligation arises by 
the insurance carrier to pay the Medicare beneficiary.  As 
Medicare can collect from anyone, including the insurance 
carrier (even if it has already paid the Medicare beneficia-
ry the settlement, judgment or award amount), the carrier 
will want to now know this amount at time of claim resolu-
tion and pay it directly.  This will take time, as Medicare is 
slow to identify what it is owed – about four months – and 
this delay will add cost to the claim.

As for coordination of future benefits, the obligation 
under the law is clear, according to the Centers for Medicare 
& Medicaid Services (“CMS”).  CMS has not issued any 
formal rules which has created confusion and challenges 
for parties attempting to resolve cases that clearly involve 
future medical care.  Most follow the rules laid out by CMS 
for Workers’ Compensation cases, but that presents its own 
challenges.n

Outsourcing Nuts and Bolts  
for Runoff Entities

By Bruce C. Shulan, The Princeton Partnership, LLC

Robert Finkel,  a partner in the corporate group of 
Dewey & Leboeuf, whose practice involves the 
representation of clients in large scale outsourcing 

transactions, presented the second part of the presentation.  
Finkel’s presentation focused on four topic areas:  an over-
view of the current state of the outsourcing marketplace; 
current trends in outsourcing; a discussion of a changing 
paradigm for outsourcing deals; and a review of key issues 
that arise in outsourcing agreement negotiations.

Finkel noted that 2010 was a relatively soft year for the 
major outsourcing service providers.  The growth rate 
for the industry was only about 2.5%, which compared 
unfavorably to 2009’s growth rate of over 5%.  Finkel noted 
that the softness in the marketplace presented opportunities 
for buyers of outsourcing services as the market has be come 
very competitive.  Many observers expect the outsourcing 
marketplace to rebound in 2011 and beyond.  

Left: Marybeth M. Rice, Reinsurance Company U.S., Michael R. 
Merlino II, Sedgwick Claims Management Services
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Finkel continued by noting that there are a number 
of significant trends that are influencing the outsourcing 
marketplace, including the emergence of cloud computing 
and the continued growth of offshore outsourcing.  There 
seems to be a trend toward further standardization of ser-
vice offerings, in part as a result of the growth of cloud 
computing.

In terms of the functions runoff entities are outsourc-
ing, Finkel reported that a wide variety of functions are 
now being outsourced, including commutations, claims, 
collections, accounts, recoveries, IT, actuarial services 
and audit and inspections.

The final part of his presentation addressed the key 

issues to address in outsourcing contracts.  As an initial 
matter, every client should conduct detailed due diligence 
on the selected vendor.  A thorough due diligence review 
is not only sound business practice, but also recommend-
ed as a best practice under various regulatory guidance.  
Finkel noted that key contract issues to address under 
the agreement include:  protection of intellectual prop-
erty and confidential information; data privacy and secu-
rity; IP licensing and ownership; control over personnel; 
business continuity planning; termination rights; liability 
caps and exit rights and termination assistance.

Finkel stated that for clients seeking to obtain servic-
es from an offshore provider, additional considerations 
should be addressed in the contract, including IP pro-
tection, employee attrition, local law compliance, privacy 
and security, and dispute resolution provisions, such as 
arbitration. 

In concluding, Finkel noted a number of points.  First, 
outsourcing in general is becoming more regulated and 
subject to additional laws here and abroad.  Second, data 
security related risks are increasing and more companies 
than ever have been subject to data breaches.  Finkel 
observed that the best way for companies to protect 
themselves from data security and other risks under their 
contracts is to choose their vendor carefully and nego-
tiate a contract that protects the company adequately 
against potential liabilities that might arise if the vendor 
does not perform its obligations as required under the 
agreement.n

Left: Robert M. Finkel, Dewey & LeBoeuf LLP, Bruce C. Shulan, 
The Princeton Partnership LLC

 Education Session Summaries, July 13, 2011   

Outsourcing Nuts and Bolts for Runoff Entities continued from page 39

more about their business objectives. Our plans for the 
coming year including Philadelphia and more . . ..

AIRROC members also receive discounts per person 
on registration fees from the following:

HB Litigation: 25%
American Conference Institute: $300
Perrin Conferences: $200
Please remember the discounts since they can amount 

to quite a lot should members send multiple staff members 
to conferences. Taking advantage of these discounts could 
ultimately pay for your annual AIRROC membership!

Take a moment to review “Voice of AIRROC Member” 
located on the left bottom side of our homepage (www.
airroc.org) where many have stated the value of AIRROC 
membership. Those statements say it all. We hope that you 
will talk about AIRROC and the value of membership to 

those you encounter in the legacy world. They, as well as 
you, will benefit from membership.

After a brief sabbatical, I am “back on the block,” 
energetic to grow AIRROC and bask in its light. n

Ms. Getty has been active in the insurance/reinsurance 
industry for over forty years, her keen experience in rein-
surance claims, both inwards and outwards, harking back 
to 1972 when she began her experience in that sector of the 
industry with Berkshire Hathaway/National Indemnity Re. 
Trish has been employed in most fashions of the reinsur-
ance industry, the majority as reinsurance claims manager, 
which led her to AIRROC and understanding its members’ 
histories and today’s needs. Trish readily recognizes the 
great value that AIRROC brings to its members at such a 
crucial time in the worldwide run-off industry. She can be 
reached at trishgetty@bellsouth.net.
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subject to some negotiation based on what information 
was available to the buyer at the time of the transaction. 
For instance, if there were no current audited financial 
statements, the parties can build in an adjustment after 
the fact, usually six to twelve months after closing.  

Mr. Fabian noted that while representations and war-
ranties can be used to work around the problem where 
certain information is simply unknown at the time of the 
transaction, it is far better to have the information since 
the seller will likely negotiate to limit representations and 

indemnification provisions.  He noted that it would be 
far better to have the information and adjust the price 
accordingly at the front end of the deal.  

Finally, Mr. Moglin asked Mr. Fabian whether there 
is a time that the buyer should just say “no.”  Mr. Fabian 
reiterated that a significant regulatory or licensing issue 
would be a great concern, as would be a threat to the 
value of the assets due to, for instance, stock market con-
siderations, but that for the most part, even significant 
issues can be resolved using price adjustments. n

Due Diligence Considerations for Run-Off Acquisitions continued from page 14

Solvent Schemes – Upcoming Key Dates
TOKIO MARINE EUROPE INSURANCE LIMITED (“TOKIO MARINE”)

 Schemes for the above company were approved at 
Meetings of Creditors help on April 7, 2011. The 
Schemes became effective on April 15, 2011 and the 
bar date has been set as October 12, 2011. Further 
information is available on www.TMEISCHEME.com.

Other Recent Developments
ENGLISH & AMERICAN UNDERWRITING AGENCY (“EAUA”) POOLS

 The bar date for the above company’s Scheme of Arrange-
ment passed on April 11, 2011. Further information is 
available on www.englishandamericanpools.com. 

ALLIANZ GLOBAL CORPORATE & SPECIALTY (FRANCE); AGF 
MARINE AVIATION TRANSPORT AND COMPAGNIE D’ASSURANCES 
MARITIMES AERIENNES ET TERRESTRES (“CAMAT”); ALLIANZ 
IARD; DELVAG LUFTFARHT VERSICHERUNGS AG; NÜRNBERGER 
ALLGEMEINE VERSICHERUNGS AG (IN RESPECT OF THE CAMOMILE 
UNDERWRITING AGENCIES LIMITED BUSINESS)

 The bar date for the above companies’ Scheme of 
Arrangement passed on February 21, 2011. Further 
information is available on www.CUAL-scheme.co.uk.

Insolvent Estates
ENGLISH & AMERICAN UNDERWRITING AGENCY (‘EAUA’) POOLS 
(ENGLISH & AMERICAN INSURANCE COMPANY LIMITED, THE 
INSURANCE CORPORATION OF SINGAPORE (UK) LIMITED AND 
THE HOME INSURANCE COMPANY (IN LIQUIDATION) - INSOLVENT 
PARTICIPANTS)

See Other Recent Developments above.

HIGHL ANDS INSUR ANCE COMPANY (UK) LIMITED ( IN 
ADMINISTRATION)

 The Scheme Meeting was held on August 10, 2011. 
Further details can be found on their website www.
ukhighlands.co.uk. n

Please contact Mike Walker, Head of KPMG’s 
Restructuring Insurance Solutions practice in the U.K. 
at mike.s.walker@kpmg.co.uk should you require any 
further information or guidance in relation to insur-
ance company schemes and insolvencies.

Policyholder Support Update 

K PMG’s Restructuring Insurance Solutions practice has been providing Policyholder Support Alerts to 
the insurance industry regarding Schemes of Arrangement for a number of years. These alerts act as a 
reminder of forthcoming bar dates and Scheme creditor meetings. To subscribe to these alerts or access 

KPMG’s online database of solvent and insolvent Schemes of Arrangement, please visit their website at www.
kpmg.co.uk/insurancesolutions.

Alert  No. 36 
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